MYHHULMITIAJIMTET: 9D KOHOMUMKA U YITPABJIEHHME. 2020. Ne 3 (32)

NMPOEKT NPAYKOAHCKOIO YIOXEHMUS
POCCHMMCKOM MMMNEPUMU
U OTEYECTBEHHAS IOPMOMYECKAS HAYKA
KOHLA XIX — HAYANA XX Bs.

BAK: 12.00.02, 23.00.01 ['PHTH: 10.09.00

M.B. 3yb6apes
Poccuiickasi akazemMusi HApOJHOTO X0351MCTBA U FOCY1aPCTBEHHOM CaTyKObl
npu [1pesunente Poccuiickoit Denepatinu,
ExatepunOypr, Poccus

AHHOTALMA:

PasBuTHE pOCCUIMCKOM LUBMAMCTMUECKOM HayKu B nocnegHue gecatunetus XIX B. xapaktepuso-
BaJIOCb aKTMBHbIM MOMCKOM OTBETOB HAa BOMPOCHI, MOAHATbIE U3MEHEHMSMM, NMPOUCXOAMUBLLMMM
B COLMANbHO-3KOHOMMYECKON cdepe obuiecTBa. DT M3MEHEHUS OBHAPYIKUIIM HECOOTBETCTBME
AEMCTBOBABLUEro rpaXkAaHCKOro 3aKoHOAaTeNbCTBa peasibHbiM NOTPeBbHOCTIM 0bLLecTBa, YTO Bbl-
3Baslo K XM3HM nnaHbl co3aaHus [parkaaHCKOro ynoxeHus, cnocobHoro ctatb OCHOBOM Ans Kap-
AMHAaNbHOro Npeobpa3oBaHUs BCEro rpa)KAaHCKoro npaea B ctpaHe. Pabota Hag NpoeKkTom 3Toro
OOKYMeHTa, HauaBwascs B 1882 r. no ykasaHuto AnekcaHgpa lll, npogomkanacb Heckonbko gecs-
TUNIETUM, HO HE NMPUBENA K MO3UTMBHOMY pe3ysnbTary.

OnpepeneHne NpuuUMH Heyaauu, KOTOPYHO nMoTepnena nonbiTka pedopMHpPOBaHMS FpaXaaH-
CKOrO 3aKOHOAAaTeNbCTBa, SABASETCS NPOOGNEMON MCTOPHUM POCCUMCKOro Npaea, 6e3 peLueHus Ko-
TOPOM TPYAHO BOCCO3AaTb OOBLEKTUBHYIO KAPTMHY €ro pa3BuTus B nocneaHue aecsatunetus Poc-
CMNCKOM uMNepnn. TakoMy peLLeHMIO MOXKET COAEeNCTBOBaTb M3yUYeHUe MO3ULMU POCCUMCKOM LiM-
BUJIMCTUYECKOM HaYKM B OTHOLLEHMM NpoeKTa [parkAaHCKOro ynoxkeHus, TemM 6onee, 4To HEKOTO-
pbie BuaHble ee npeacrtasutenu (C.B. Maxman, K.M. Manbiwes) HenocpeAcTBEHHO y4acTBOBanu B
paspaboTke 3Toro npoekTta. MeToA0N0rMyYecKkoi OCHOBOM MCCIeA0BaHMS 3TOM NO3ULMK SBNSETCS
CPaBHMTENbHO-MPAaBOBOM MNOAX0A K aHaNM3y B3rNS40B BEAYLLMX POCCUMCKMUX LIUBUIIMCTOB, KOTOPbIM
peanu3ayeTcs Ha COOTBETCTBYlOLLEN MHAOPMALMOHHOM Ga3e, NpeAcTaBIEHHON OPMIMHaNbHbIMU
Ny6AMKaLMIMM 3TMX YHEHBIX MO AAHHOM TeMaThKe.

OcHoBHOM pe3ynbTaT UcCnefoBaHus 3aKlo4YaeTcs B YCTaHOBNEHMM NPUHLMMMANbHBIX PACXOXK-
AEHUI BHYTPU LMBMIIMCTUUYECKOrO coobuiectBa gopesontoumoHHon Poccumn B oTHOweHun copep-
YaHus 1 CTPYKTYypbl 6yayuiero Mpa)kAaHCKOro ynoxeHus. 3To NO3BOMMIIO CAEeNaTh BbIBOA, YTO OT-
CYTCTBME €AMHCTBA B NPOJPECCMOHANbHOM COObLLECTBE M MPEMMYLLECTBEHHO KPUTMUECKAs NO3u-
UMS, 3@HATas BEAYLLMMM LIMBUIMCTAMHK, CPOPMHUPOBANM OBLLIMI HEraTUBHbLIM (POH ANs AesTenbHO-
ct1 PegakumMoHHOM KOMUCCHM, pa3pabaTbiBaBLLEN MPOEKT, HE NO3BONUIM OOBbEAUHUTL YCHIUA YUE-
HbIX 1 YUHOBHMKOB, YTO 3aMETHO OC/IabMNo NoTeHuMan NpeBpaLLeHHs NPOEKTa, obnagasLwero He
TOJNIbKO HEAOCTATKaMM, HO M CYLLLECTBEHHbIMM AOCTOMHCTBAMM, B AEMCTBYIOLLL,EE 3aKOHOAaTENbCTBO.

KJIIOUEBBIE CJIOBA: rpa*<gaHcKoe 3aKoHoAaTenbCTBo, [parkaaHcKkoe ynoxeHue, MoaepHM3aLms,
coumManbHble U3MEHEHMS.
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Ucropust cosnanusi npoekra [paxaaHcko-
ro yJOXKeHHUsl, PaBHO KaK M aHaJ/i3 Ccojepka-
HHSI 3TOrO MPABOBOrO JOKYMEHTa, OTHOCATCS K
TEeM HEMHOTHUM BOIpOCaM I0pPUIMYECKOH HCTOPUH
Poccutickoll umnepun, K U3y4eHHIO KOTOPBIX He
yacTo oOpallanach HCTOPUKO-paBOBast HayKa.

[Ipoekt IpaxknaHnckoro ynoxkeHusi paspaba-
ThIBAJICSl HA MPOTSZKEHUM HECKOJIbKUX JesITHJIE -
THH, HO TaK U OCTAJICsl POEKTOM, HE MOJIy4MB-
LIMM CUJIy 3aKOHA. B0O3MOKHO, MIMEHHO 3TO 00-
CTOSITEJILCTBO TVIaBHBIM 06pPa3oM W MOBJIMSJIO Ha
OrpaHHueHHbIIl MHTEpec HccejenoBaTesiedl UCTo-
PUU POCCHICKOro MpaBa K €ro M3yyeHHio, Io-
CKOJIbKY OTCYTCTBHE MPABONPUMEHEHHs] He M03-
BOJISJIO B MOJIHOH Mepe OLEHUThb CTeleHb COOT-
BETCTBHSI 3TOT0 IOKYMeHTA MPABOBbIM MOTPEGHO-
CTSIM poccuidckoro obiiectBa koHua XIX — Ha-
yasna XX BB. Mexy TeM, HMEHHO HOBbI€ COLIH-
aJIbHO-3KOHOMHUECKHe MoTpeGHOCTH mopedop-
MEHHOW 3TOXH U SIBUJIUCh INIyOUHHON MPUUUHOH,
BbI3BaBLLEH MOsiBJAEHHE 3TOro npoekta. [1omn06-
Hasi MPUUUHHO-CJIEACTBEHHAs CBSI3b Oblja Oue-
BUJHA HE TOJILKO /ISl YYEeHbIX-NIPABOBEIOB, HO
v s Bjaactd. Munucerp rocruuuu . H. Ha6o-
KOB, 060CHOBbIBasi HEOOXOAMMOCTb [€pecMoTpa
rpaxKJaHCKUX 3aKOHOB U co3faHus [pakaaHcko-
o YJ102KEeHHUSs1, IPSIMO YKa3bIBaJI, UTO «HeyI0BJIE-
TBOPUTEJIbHOCTb BCEH CUCTEMbl HALLIMX TPaXK/IaH -
CKHX 3aKOHOB... BPEIHO BJIUSIET HA SKOHOMHYE-
CKY!I0 XKM3Hb, TOPO2K/1asi HEOTPE/IeNeHHOCTb 0pH -
JIMYECKHUX OTHOLIEHUH M BOOOLIE 1IATKOCTb IOpH-
JIMUECKUX BO33peHun» [1, c. 2—3].

[ToxTBepKeHHEM HELO0CTATOUHOTO BHUMAHUS
COBPEMEHHOH POCCHUUCKOH HMCTOPUKO-NIPABOBOU
HayKH K NpoekTy [paxknaHckoro ynoxKeHust ciy-
>KUT, HAarpUMep, OTCYTCTBHE JIaxKe yIOMHHAHHS
00 3TOM MPaABOBOM JIOKyMeHTe BO MHOTHX y4ye0-
HbIX U3/IaHUSIX [0 UCTOPUH OTEUECTBEHHOTO rocy-
aapctBa v npasa [2—4]. lo cux nop Jiuilb 0HO
nucceptatiionHoe uccnenoanue (2003 ron) Obi-
JIO TIOCBSILLEHO HEMOCPEACTBEHHOMY H3YYeHHIO
npoekTa [paxk1aHCKOTo y/10yKeHHs1 [D], U B HEKO-
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TOPBIX CTAThIX OH paccMaTpUBaJcs B caMoM 00-
uieM nJaxe [6]. [TosTomy BaXKHeHIIMM HCTOPHO-
rpauyeckuM siBJIeHHEM cTajla HellaBHsist myOJIn-
KalKs LMKJa cTaTell Belyllero oTe4ecTBEHHOro
ucropuka npasa B. A. TomcuHoBa, B KoTopom
BIepBble Obl1a MoAPOOHO BOCCTAHOBJICHA U U3Y-
ueHa UCTOPHUS CO3JIaHusl MPOeKTa, JaH MIyOOKHi
aHaJlu3 ero cojiepKaHusi U 3HaueHust [7].

He craB 3akoHoM, npoekT [paxknanckoro ysno-
JKEHHUs BCE 3Ke 3aHs1J1 ONpeiesIeHHOe U J1a/1eKo He
BTOPOCTEIIEHHOE MEeCTO B MCTOPHH POCCHHCKON
IOPUIMYECKOH HAyKH, B MEPBYIO ouepelb — LH-
BUJIMCTHKH. C OJIHOH CTOPOHBI, B CAMOM IPOEKTE
HALLJIO MPSIMOE M KOCBEHHOE OTpakKeHue Toraall -
Hee COCTOSIHUE OTEUECTBEHHOW MPABOBOH MbIC-
JIM, C Ipyroil — pasBepHyBlIeecsl B podeccu-
OHAJIbHOM IOPUIMYECKOM COO01IecTBe 00CyXKe-
HHE TPOeKTa MOCJYKHJIO BaXKHbIM HCTOUHMKOM
pPa3BUTHS LIMBUJIMCTHUECKOTrO 3HaHUs B Poccun
koHua XIX — navagaa XX BB.

B Hacrosileli craTbe npearpuHUMaercs Io-
MbITKA HA OCHOBE aHaJju3a MyOJMKalMid poc-
CUHCKHX NPABOBEIOB, MOCBALLEHHbIX pa3paboT-
Ke MpoeKkTa [paxkiaHCKOro yJoxKeHusi, onpeje-
JIUTb KJIOYeBble MO3ULKH, C(hOPMHUPOBABIIHECS
1o 3Toil npo6semMe B I0PEBOJIOLMOHHON IOPUIH -
4yecKol Hayke.

Pewenue o pagpaborke npoekta IpaxknaH-
CKOTO yJI02KEeHHSI, TI0JIOXKUBILIEE HAYaJl0 epexoiy
OT pa3roBopoB 0 pehOPMUPOBAHUH TPAKIAHCKHX
3aKOHOB K IPaKTHYECKHM JEHCTBUAM MO TaKoO-
My pedopMHPOBaHHIO, ObIJIO MPUHSATO HEMOCPE/I-
CTBEHHO BEPXOBHOH BJIACTbIO — HMIEPATOPOM
Anexkcannpom III. OHO comepKasoch B «BBICO-
yafileM noBeJeHHH» UMrepaTopa ot 12/26 mas
1882 r., npuUHATOM M0 J0KJaay MHHHCTpa oC-
taiun JI. H. HaGokoBa u rnacusuiem: «[Ipu-
CTYNUTb K OOLIEMY MepecMOTpy ACHCTBYIOLLHUX
IpakJaHCKUX 3aKOHOB U K COCTaBJIEHHIO MTPOEK-
Ta [parkaaHcKoro YioxeHusi, COCpeloTOYUB MPo-
M3BOJICTBO O3HAYEHHON paboTbl B MUHMCTEpCTBE
[Octuumnu». B 3TOM XKe okymeHTe Gbl Onpejie-
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JIeH Topslok padotel Komutera, yupexkaaemoro
MO/ IPEJICeAATebCTBOM MUHUCTPA IOCTHLIMH < U3
JMLL, OJIM3KO 3HAKOMBIX C CyaeOHOH MpPaKTHKOH
1 TeopHel rpakI1aHCKoro npasa». PelakunoH-
HOH KOMHCCHH, Co3aBaeMoi U3 cocraBa Komu-
TeTa, NopyyaJsioch COCTaB/IeHHE MepBOHAYaIbHO-
ro MpoeKTa YI0KeHHs! U MOSICHUTE/IbHON 3arunc-
KA K HEMY, [IpHUYEeM ]I ydacTus B paboTe 3TOH
KOMHCCHH TPEIoJarajoch NpUriataTh CreLm-
aJIMCTOB C MPaBOM COBELIATeJBHOrO roJioca, B
TOM UYMCJ/IE U «IIPO(eCcCOpPOB rpaxKaaHCKOro npa-
Ba» [8, c. 206].

Pewenne o Hauasie paGoThl HaJl MPOEKTOM
[pazkaaHCcKoro ynoxKeHusl BbI3BaI0 MO3UTHBHYIO
peakilio B MpodecCHOHANbHON OPUANYECKON
cpene. Tak, B 3ametke «OT pelakuMn», MOSIBUB-
1Ieics B BEyLLEM ePUOANIECKOM IOPUANIECKOM
uznanuu — «yKypHasie rpaxJIaHCKOro ¥ yroJioB-
HOro npaba», pelenne 12/26 mast IpUBETCTBO-
BaJIOCh KaK «HOBBIH MPA3HUK 151 PYCCKOH 10pH -
JIMYECKOH MbICJH» U BCE POCCHICKHE LIMBUJIUCTbI
MPHU3bIBAJIMCh «HE TOJIBKO COJEHCTBOBATH HaH-
JiydieMy pa3pelieHuio B OyjiyliieM KoieKce Toro
WJIM JIPYTOro BOTIPOCA, HO M OKa3aTb PellUTelb-
HOe BJIMSIHUE HA KAuecTBO caMoro Kojaekca» [9].

Ha camom niesie cpen pocCHICKHX LIUBHJIN-
CTOB MbICJ/Ib O HEOOXOAMMOCTH 0OLLET0 rpax/1aH-
CKOTO YJIOXKEHHsT BO3HMKJA 3a10sro 10 1882 r.
Kak u3BecTHO, nmepBoHava/bHbIH, HO OTBEPrHY-
ThIl BJIACTbIO BAPHAHT TaKOro YJOXKEHHS Obl B
1809 r. pagpa6oran M. M. Cnepanckum. [Tosn-
Hee, B nepHof paboThl Hax CBOJIOM 3aKOHOB, OH
OTCTauBaJ TOUKY 3peHHus1, 4To CBOJL IBUTCS OCHO-
BaHUeM JUIs rocietytoliero co3nanus [paxnan-
CKOTo yJoxkeHusi, 1 umneparop Hukosaii I ¢ Ta-
KO TOuKO# 3peHust Obl corntaceH [ 10, ¢. 490].

B cramuio oTKphITOro 0O6CYXKJIeHHSI B MPO-
(heccHOHANILHOM IOPUHYECKOM COOOIIIECTBE BO-
npoc o [pakiaHcKoM yJIoXKeHHH Tiepeliies B CBsi-
3n ¢ pecdopmamu Anekcannpa II. 3naunress-
HbIl Pe30HAHC B 3TOM OTHOIIEHWH HMeJia CTa-
Thsl 1863 rona K. /1. KaBennna ¢ ropopsitium Ha-
3BaHueM «Yero xkenaresbHo 11 Poccnu: HoBoro
CBojia 3aKOHOB HJK YJioxKeHus?» [11]. M3Becr-
HbIA POCCUHCKHI UCTOPHK U TIPaBOBEJ BbICKa3as
3HAUUTEJIbHbIE OMACEHHST OTHOCHTEIbHO BO3MOXK -
HOCTH CO3J]aHUs1 HOBOTO YCTOHUHBOTO T'paKjiaH-
CKOTO 3aKOHOJATENbCTBA B (hOpMe YIOXKEeHHs B
JIAHHBIH MOMEHT BPeMeHH, KOTJia MPOUCXOJISIIHe
o0lllecTBeHHbIe NPeoOpa3oBaHusl ellle He Jaju

MOJIHOLEHHBIX pedysbraToB. OH MpUXOAUI K 3a-
KJIFOUEHHIO, UTO MOKa CJIeyeT OTJIOKHUTh BCAKHE
MeUThbl 0 HOBOM YJI02KEHHH, KKOTOPbIE TOJILKO M€ -
LIAI0T HAM MPUCTAJbHO U CEPbE3HO BIVISAETHLCS B
OJIMKAKILYI0 HACYUIHYIO MOTPeOGHOCT JAHS U Y10~
BJIETBOPHUTH ee 1o Mepe cu» [11, ¢. 921].

Opnnako cnycTs MOYTH ABa JIECATHIIETHS T10-
cJie nyGJMKaUKMKU 3TOW CTaThbH, KOTJla U3MEHEHHS
B 0o0l1lecTBe NMPUOOPE/H BIOJIHE ONpeeeHHble
oueptanusi, K. J1. KaBesn 3aHsi1 MHYIO MO3UIHUIO.
Tenepb on mosaras, uto Bce Henoctatku CBO-
Jla 3aKOHOB TPaXKJIaHCKUX Ha (poHe MPOU3OIIE-
LIMX OOIIIECTBEHHBIX MepeMeH CTaJi HaCTOJIbKO
OYEBMJIHbI, YTO 3TOT JOKYMEHT MO COJepKaHHIO
«ropasfio 6oJiee MPUHALJIEKHUT K HCTOPUU 3aKO-
HOJIATEJLCTBA WJIM JlaxKe K apXeoJIoTHH, 4eM K
topucnpynerunn>». [Tosromy K. /1. KaBennn nop-
JleprKaJjl pelleHne BJIACTH 0 pa3paboTKe NpoeKTa
[paxknaHckoro ysoxeHusi, HO BbICKa3aJ COMHe-
HHS1 OTHOCHTEJbHO BO3MOXKHOCTH, JBHUIasiCh Tpa-
JMIHMOHHBIM TyTeM B paMkax oOHoBJeHust CBO-
Jla 3aKOHOB, CO3/1aTh YJI0’KEeHHE, OTBevaBliiee Co-
BPEMEHHOH MOTPEOHOCTH OOLIECTBA B €OPraHu-
4eCKOM rpazkIaHcKoM 3akoHe» [ 12, ¢. 921, 923].

CoMHeHHsl y4eHOro MpoucTeKalu U3 ero o0-
L1ETeOPETUYECKON MO3ULIMH, COIVIACHO KOTOPOH,
COCTaB TPaXKJAHCKOrO IpaBa HyxKJaJjcs B ce-
PbE3HOM TepecMOTpe W paclIMpPeHUH TMOCpe-
CTBOM BKJIIOUEHHS B HETO psila UHCTHTYTOB, Tpa-
JMLMOHHO BXOJMBILUUX B OTpac/u MyOJUYHOrO
npasa. [IpuaHaBasi HEBO3MOKHOCTb CTOJIb pa-
JIMKaJIbHOTO TepecMoTpa MpexKHUX MpeiCcTaBJe-
HUH O CTPYKTYpe I'pPaKIaHCKOTo Mpasa, OH, TeM
He MeHee, npeiaran PenakuMoHHONH KOMUCCHH,
OCTaBasiCb B paMKax CO3JIaHUSI HOBOTO YJIOXKeE-
HUA Ha ocHoBe craTeil CBoja 3aKOHOB Tpaxk-
JIAHCKHUX, «Pa3/ie/IuTh MPOEKTUPYEMble €10 3aKO-
Hbl, M0 WX COJEPKAHHUIO, HA CAMOCTOSITE/IbHbIE
OTJIeJIbl, KOTOpble Obl BIOCJEACTBUM W 3aHSJIN
NpUHALJIEKALLEEe UM MECTO B CHCTEME PYCCKO-
ro 3aKOHOJATEJbCTBA, OoJiee MPABUJILHOIO, YeM
tenepewnss» [12, c¢. 948]. Tlo cytu, nosuums
K. JI. KaBesnHa cBoausiach K MpeaioKeHuio o
CYILLECTBEHHOM Te€pPeCTPYKTYPUPOBAHUM TPHHS -
TOW B TOrJALIHEH IOPUAMYECKOH HAayKe CUCTEMbI
rpaxK/IaHCKOTO TMpaBa MOCPEJICTBOM BKJIOUEHHSI
B Hee HEKOTOPbIX MHCTHUTYTOB, IO OTPaC]eBON
NPUHA/JIEXKHOCTH OTHOCHMBbIX B CBOJI€ 3aKOHOB K
nyOJHYHOMY [1PaBY.
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Takasi Touka 3peHHs] BCTpETHJ/A CEpPbEe3HOr0O
onmnonenta B juie C. B. [laxmana. «Kro na-
30BeT cxemy, — He 0e3 HPOHUM BO3pasus OH
K. 1. KaBesinHy, — B KOTOpPO#, OY€BHIHO, BCe
yacTHOe MepeMellaHo ¢ MyOJUYHbIM, HAayYHOIO
cucremMor?». Hukak Hesb3si comiacuTbesi, npo-
no/mkan C. B. [laxman, «utoObl B3aMeH rpaxk-
JIAHCKOTO MpaBa CJ1e/I0BaJIo MOCTPOUTH TAKYHO Ha-
YUHYIO CHCTEMY MMYIIECTBEHHOTO TpaBa, B KO-
el Hapsijly ¢ HHCTUTYTaMH YaCTHOTO NpaBa OblIn
Obl OCTaBJIEHbl HHCTUTYThI, OTHOCSILLIMECS K T0-
Cy/lapCTBEHHBIM (pMHAHCAM U K TIpaBaM rocyiap-
CTBEHHOH cay»kObl... Hayunass xapakrepucTnka
MHCTUTYTOB MpaBa OMNpeeNisieTcs], npexje Bce-
ro, He OpMaJsIbHO-JIOTHYECKHUMH COOOpaKeHH s -
MU: Hay4HbIH KPUTEPUH JIJIsl pa3rpaHuueHust OpH -
JIMUECKHUX SIBJEHUH JIOJIKEH JIeXKaTh B Pas/IMuuu
JKU3HEHHbBIX OCHOB U cpep MPOUCXOXKIEHHUS Tpa-
Ba» [13,c. 16—17].

BmecTe ¢ TeM 3TOT M3BECTHBIH POCCHICKHN
LUMBHUJIACT He Obll CTOPOHHMKOM IPOCTOro 006-
HOBJIEHHUSI cofiepxkaHust CBOJIa 3aKOHOB TpaXK/IaH -
CKHX. «YJI0XKEHHE, KaK OT/1e/IbHOE CaMOCTOSITE b+
HOe 1le/10e, — MOJYePKUBAJ OH, — JIOJIKHO, MO
BO3MOKHOCTH, MCUepraTh BCe, YTO K HEMY T10 Cy-
1iecTBy jJesia otHocutesi» [13, c. 6]. [Tostomy
OHO MO CBOEH CHCTeMe JIOJKHO OTJIMYAThCS OT
CBoJ1a 3aKOHOB IpaXK/IaHCKUX U ObITh HalleJeHO
Ha yCTpaHeHHe ero HeJI0CTaTKOB, MPOUCTEKABIINX
M3 CTPEMJIEHHs COCTABUTE/EH K Y100CTBY paciio-
JIOXKEHHUs1 3aKoHoJaTesIbHOro Matepuada. [losu-
uus C. B. [Naxmana 3akJ/iouanack BO BHECEHHH
B cocTaB [pakaaHcKoro yjoxKeHust CaeayoluxX B
cpaBHeHuH co CBOJIOM U3MEHEHHUI:

BO-TI€PBbIX, PUAHHE CAMOCTOSITEILHOIO Me-
CTa JINYHOMY MPaBy;

BO-BTOPbIX, JOMOJHEHHE HMYLLECTBEHHOrO
npaBa 3aKOHOINOJIOKEHHUSIMU U3 JIPYruxX pasfe-
JoB CBoJia, KOTOPblE Kacajauch OTHOLLIEHUH MeXK-
Jly JIMLaMH (TOpProBoe MpaBo, aBTOPCKUE paBa,
MPUBUJIETMH HA OTKPLITHSI U U300peTeHH s );

B-TPETbHUX, TMPEINOCAaHHe H3JA0KEHUIO OT-
JIeJTbHBIX YaCTeH U HHCTUTYTOB BHYTPH HUX OOIIIHX
MOJIOXKEHHH;

B-4eTBEPTHIX, BKJIOUEHHE B YJI0KEHHE BBEJIE-
Hust («OO1LLMe TTON0KEHHST» ) O TpaBax rparkiaH-
CKHX, TIPaBUJIaX MPUMEHEHHS 3aKOHOB W 00blYaeB
COIVIACHO UM M TPABUJ UX TOJKOBAHHSI.

Ho B uesiom C. B. [Taxman nosiaras »xxkesiatesib-
HBIM B35ITh 32 OCHOBY MOPSI/IKa U3JI0XKEHUS TPaK-
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JIAHCKHUX 3aKOHOB cHcTeMy, npuHsAtyio B CBoje
3aKOHOB I'PaKIaHCKUX, €TaK KaK OHA UCXOJIUT U3
OMpeieIeHHOTO OCHOBAHUSI, OTJIMUAETCS MPOCTO-
TOI0 M HANISHOCTBIO M YIOBJIETBOPUTEbHA HE
TOJIBKO B TPAKTHUECKOM, HO U B HAyYHOM OTHO-
wenun» [ 13, ¢. 29].

[Tosuuusa K. JI. KaBesnuna ne Berperusia noju-
JIePKKH B TOTAAllIHEH MPodecCHOHaNbHON I0pH-
JMuecKoi cpeje. «Pagnnure myOGJUIHOTO U YaCT-
HOTO MpaBa MpecTaB/sieTcst He MJ100M KaOUHET-
HOTO TOJIbKO M3MBIIIJIEHHSI, — OTMeYaJl I03J1-
nee [. @. [lepuieHesuy, HO COOTBETCTBY-
eT BIOJIHE TOMY HECOMHEHHOMY Pa3J/HuHuIo, KO-
TOpPOE CO3HAETCS] BCEMHU M KAXK/IbIM U TPOSIBJIS -
€TCsl BO MHOTHX SIBJIEHHSIX OOLLECTBEHHON XKH3-
Hu» [14, c. 6]. «IpaxknaHcKuil KojieKe NOJKeH
ObIThb IPEXKJIE BCEro MPaKTHUeH, — MOYepKUBaJ
3TOT BBIIAIOLIMICS POCCUICKUI LIMBUJIUCT, — OH
JIOJKEH COOTBETCTBOBATH TPeOOBAHUSIM BpeMe-
HHU, OH JIOJI2KEH COTIaCOBATh MPABO C KU3HBIO, KO-
TOpbIE Tenepb CHIILHO pazouiuck» [ 15, ¢. 115].

Poccuiickre LIMBUJIHCTHI B LIEJIOM CKJIOHSIJIUCH
K TOYKE 3pEHHUsI, UYTO HET HeOOXOUMOCTH OTKAa3bl -
BaTbCsl OT ONpaBjaBlilell ceOs1 B 0TeUeCTBEHHON
MPAKTHKe CUCTEMbl BHYTPEHHEH KaacCUPUKaLUU
rpaxkJIaHCKOro Mpasa, HO cjieayeT 6oJblie BHU-
MaHHUs1 yAeIUTh peasn3allii B TPakIaHCKOM 3a-
KOHOJIATe/IbCTBE MPUHLIUMA JUUHOCTH [ 16].

Onnako rnepBoHayasbHble ONTUMHCTHUHbIE
OKHJIaHH$51 POCCUHUCKHUX MTPABOBEIOB OTHOCHTE/b-
HO OKasaHusl BJUSHUS HA paboTy PerakunoHHon
KOMHCCHU He onpabiajuck. PaGora komuccun
npoTekasa B OrpaHUYEHHOM Kpyry, TJe JIOMH-
HUpoBaJ/K ujeHbl CeHaTa W Apyrue YHHOBHHKH,
MMEBILIHE OTHOLUEHHE K 3aKOHOJAATEJBbHOW Jes-
TEJILHOCTH, U Ype3BblYaiHO 3aTsiHyack. He Oaa-
TOMPUATCTBOBAJ 3TOH paboTe W YCUJIMBIIHHUCS
KOHCEPBAaTH3M [PABUTEJNLCTBEHHON MOJIMTHKH,
B TOM UHMCJIE U B IOPUIMUECKOH cepe.

B KOHEYHOM UTOre B OCHOBY CHCTEMBbI IPOEKTA
YnoxxeHust PenakiimoHHON KOMHCCHEH ObLJIO M10-
JIOJKEHO TPaJMLIMOHHOE pasfie/ieHHe BCero 3aKo-
HOJIaTEeJILHOTO TeKCTa Ha KHUIH, COOTBETCTBOBAB-
LIHe OCHOBHbIM MHCTHUTYTaM IPaKaHCKOro Ipa-
Ba, JIMLIb C OJHUM MPHUHLUIHAJBHBIM J0MOJHE -
HHEM — BBEJCHHMEM MEPBOH KHHIH, COLEPKAB-
uiedl oOuiMe MOJIOKEHUSI O TPaKIAHCKOM Tpa-
Be [1, c. 49]. Tosbko K Hauanay 1898 r. Gblio
3aKOHYEHO COCTABJICHUE BCEro YJIOXKEHHs, HO B
CWJIy psila PEBXOJSALINX 0OCTOATE/bCTB B KOH-
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e 1899 r. B TocynapcrBeHHblil coBeT Obla1 pejt-
CTaBJIeH MPOEKT ofiHOM KH. V «O6si3aTesbeTBa» ¢
00ObSICHUTENIBHOH 3anuckol [ 1, ¢. 51 —52].

[Ty6auKauusi 3TOH KHUTH W 3aMUCKU K HEH, B
KOTOpOH OoT uMeHu PenakiumonHoi komuecuu Obl-
JIM U3J102K€Hbl OCHOBHbIE ITPUHLIUIIBI U LieJTH pa6o-
Tbl, OTHOCHBLLIHECS HE TOJIBKO K 00513aTe/IbCTBEH -
HOH YaCTH MPOEKTa YJI0KEeHHS, BHOBb NPOOY/IH-
JI1 aKTHBHOCTb POCCHHCKHX LIMBUJIMCTOB, HO HX
peakiusi okasasach JBoicTtBenHol. Hanpumep,
M. M. BuHaBep orpaHu4nJIcst KpHTHYECKHM Pa3-
60POM OTZIE/IbHBIX HEJIOCTATKOB 00513aTE/IbCTBEH -
HOI uyacTu (orpenesnenne obsi3aTesbeTBa U Jie-
JieHHe 00513aTesIbCTB, ONpe/ieIeH|e JI0roBopa |
J1p. ), BBICKA3aB MHEHHE, UTO TPY/LJHLLEH [PUHLH -
MUaJbHbIX C1a00CTeH, a UMEIOLLIMEeCs HEeOCTaTKN
MOTyT ObITb UCTPABJEHbI [VIACHOH KPUTHKOM CIie -
unamuceros [17, c. 175—213]. H. JI. lioBepnya,
HaNpOTUB, MOABEPT MPOEKT KH. V U 0COOEHHO 3a-
MHUCKY K Hell BecbMa pe3kol kputhke. OH yka-
3aJ1 Ha OOlLyl0 HEeBEepPHYIO0 HanpaBJ/eHHOCTb pa-
6OTbl COCTaBUTeJIeH MPOEKTa HA UCIOJIb30BAHHE
B KQUECTBE HCTOYHHUKOB MPEUMYLLECTBEHHO HHO-
CTPAHHBIX KOJEKCOB, 06PA3HO OMpeeeHHbIX UM
Kak «0OLIMpHOE KOAU(PUKALMOHHOE KJIANOUIILE »
[18, c. HI—=XVI].

PazinuHble 3aMeuaHusi ¥ MpeJIoyKeH s, KOTO-
pble HampapJsIUCh B aapec PenakuuoHHOH Ko-
MUCCHH OT YYPEXKIEHUNA U OPraHU3aLnil, y4eHbIX-
[IUBUJIUCTOB U IOPUCTOB-TIPAKTUKOB, TIOBJIEKJIH 32
co60i HeMmaJible H3MeHeHHsI B Tekcre 1899 r.
B pesysibraTe OKOHYATE/IbHBIH BapHAHT MPOEK-
Ta [paxknaHcKoro yJsoxKeHusi Obljl MOArOTOBJIEH
ToJ1bKO B 1905 . B 00111e# C/I03KHOCTH B D KHHUT,
COCTaBUBILIMX [pakaaHcKoe yJoxKeHHe, BOILIH
2640 crare#t, B ToM uncie: [TosoxkeHust obiue
(124 crarbu), CemeficTBeHHoe npaso (626 cra-
Teit), Borunnnoe npaso (590 crateit), Hacnen-
cTBeHHOe npaBo (227 crateil) u Ob6s3aresnbeTBa
(1 106 crateii). Kpome Toro, K Nt KHUram ObLJI0
no6apJjieHo 12 TOMOB OODBSICHUTENBHBIX 3AITUCOK.

PeBoutolinoHHbIE NOTPSICEHHUS 1905—
1906 rr.,, nosuTHueckue mpeobGpasoBaHUs H
COLMAJIbHO-9KOHOMHUYECKHE TPOLECChl MEPBOTo
necsituneruss XX B., pepopmatopckasi esiTesb-
Hocthb [1. A. CroJibinuHa — BCe 3TO MOCTaBUJIO T -
peJl IopUIMUYECKUM COOOIIECTBOM BOTIPOC O TOM,
Hackosbko MpoekT 1905 r. oTBeyaeT HOBBIM pe-
ajibHoCTIM. Cpean UMBHIIUCTOB 00pesio NpU3Ha-
Hue neccumuctruHoe cyxjaenue [ @. [llepuie-

HeBMYA, MoJ1araBlLIero, YTo e/1Ba JIi CKOPO MPOEKT
[pazknanckoro ynoxeHust o6peTeT craTyc 3aKoHa
[19, c. 56]. MHorouHC/IeHHbIE H3MEHEHHUST, 3aTeM
BHOcHBILIHecss U B TekeT 1905 ., npoposKuiu
3aTsirMBaTh paboTy Ha/l TPOEKTOM H TOJIbKO YCH-
JIMJIH KPUTHUECKHE 3aMedaHHst LIWBUJIMCTOB B €10
anpec. B koneyHoMm urtore B locynapcTBeHHYtO
aymy B okTsi6pe 1913 r. Obliia BHeceHa ajist pac-
CMOTpPEeHHMs JiMlb HauboJiee MOArOTOBJEHHAs C
YUeTOM BbICKa3aHHbIX 3aMevyanuil kH. V «O6s13a-
TesbeTBa». OfHAKO B yCJI0BHSIX yyacTust Poccuu
B HayaBLUEHCs yepes rof MUPOBOK BOIHE 00CYXK-
JIeHHE 3TOTO IOKyMEHTa KpaiiHe 3aTsHyJ0Ch U He
MOJTYUHJIO TTOJIO?KHUTEIBHOTO 3aBepLLIEHHUSI.

B uenom uMBHAMCTHYECKAs HayKa OTHec-
Jlacb K OKOHYaTeJbHOMY BapuaHTy [paxiaHcKo-
ro yJIO}KEeHHsI BeCbMa CJlep:KaHHo, 1oJaras, yTo,
HECMOTPSI Ha BCe BHECEHHbIE B MEPBOHAYAJbHBIN
TEeKCT H3MEHEHHsI, OH BCe ¥Ke He BITOJIHE COOTBET-
CTBOBaJI MOTPeOGHOCTSIM OOUIECTBEHHOTO Pa3BH-
tusi Poccun.

HauGosiee papukanbHO-KpUTHUECKAsS TO3M-
uus B 9ToM Borpoce Oblia 3ansita B. M. Cu-
HaiickuM. Ero o611Hii BBIBOJ 3aK/II0UAJICS B TOM,
YTO TIPOEKT €U C BHYTPEHHEH, U C BHEIIHEH CTO-
POHBI €/1Ba JIM MOYKET pAaCCUUTHIBATh HA MPU3HA-
HHE ero B KauecTBe PyCCKOro rpaKiaHcKoro yJo-
kenusi» [20, ¢. 24]. B. M. Cunaiickuil npusHa-
BaJl, uTo y jekictBytoniero CBoja 3aKOHOB TPak-
JIAHCKHX, JIEUCTBUTENILHO, UMEIOTCST 0O111€H3BECT -
Hble HEI0CTaTKH, KOTOpble, OJIHAKO, «00e3Bpe-
»KUBAIOTCST €r0 IOCTOMHCTBAMU: CIIOCOOHOCTBIO K
BOCIOJIHEHUIO U COOTBETCTBHEM YCJIOBUSIM pYC-
CKOH »KHM3HM». B yacTHocTH, OH oTMeuaJs Mo3u-
TUBHYIO POJib KacCalMOHHbIX pellleHuit CeHara,
KOTOpbIe CMOCOOCTBOBAJIM COBEPILIEHCTBOBAHHIO
rpaxnanckoro npasa [20, ¢. 9—10].

[naBHble cnaboct npoekra IpaxaaHcKoro
YJIOXKEHHUsT 9TOT LMBHJIMCT BO3BOJAMJ K Herpa-
BUJIbHBIM MTPUHLMIIAM €ro pa3paboTKH, KOTOpble
OblIM MPHUHSTBHI pelakTopamu, a UMeHHO: «Bo-
NepBbIX, COCTABUTE/IN MPOEKTA 3a[aJHUCh LEJIbI0
Ha OCHOBAaHWM MHOCTPAHHBIX 3aKOHOAATENLCTB
CO3/1aTh PYCCKOE IpakiaHCKoe ysoxKeHHe... Bo-
BTOPbIX, COCTABUTE/JM MPOEKTA B 3HAYHTEJbHON
Mepe YBJEKJUCh MOCTAHOBJEHUSAMH oblierep-
MaHCKOTO yJI0?KEHHS1 K BO MHOTOM J1aJTH, TO3TOMY,
nepeckas crateil 3Toro ynoxkenus» [20, c. 12]. B
pe3yJ/ibTaTe BO3HMKJ/IA peajibHasi OMacHOCTb, Kak
nonuepkuBasn B. M. Cunafiickuii, noJyuuTh noj
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BHJIOM, HarpuMep, PyCCKOTO 00513aTeIbCTBEHHO -
ro mpaea rnpaBo repmanckoe. CJienoBartesbHO,
pe3ioMHpPOBaJI OH CBOE MHEHHE, HET B HACTOsILIee
BpeMS$ He TOJIbKO HeOOXOIMMOCTH, HO U BO3MOK-
HOCTH CO3/IaHHSl PYCCKOTO TPaKAAHCKOrO YJI0XKe -
HUS, TaK KaK «HEOOXOAMMO JaTb PYyCCKOH KH3-
HU BpeMsi Tpeo6pa3oBaThCsl Ha HOBBIX Havasax,
a IOPUCTIPYJIEHIIMH U TIPAKTHKe YSICHUThL cebe Te
MPUHIMITBL, HA KOTOPBIX MOTVIO Obl OBITH MOCTPOE -
HO pycCKoe rpaxiaHckoe ynaoxenue» [20, c. 26].

M3 npyrux KpUTHUECKMX MHEHWH, OTHOCHB-
ILIMXCS1 HE K OT/EJIbHBIM YacCTsIM MM MHCTUTYTaM,
a K MPoeKTy B LEJIOM, ClelyeT OTMETHTb MO3H-
uuto A. M. [ynsieBa, yBuaeBllero 0CHOBHOH Mo-
POK TpOeKTa B OrPaHHYEHHOCTH €ro TepPUTOPH-
aJIbHON MPUMEHHMMOCTH [22].

Mcroku 310l npo6JsieMbl YXOAUIM BO BpeMeHa
topmupoBanusi Poceutickoil umnepuu, Koraa pa-
1 o0ecrneyeHus: MOJUTHYECKOH JIOSIIbHOCTH Ha-
CeJICHUS BHOBb IPUCOEIMHSIEMBIX 3eMeJb LeH-
TpaJibHasi BJIACTb 111J1a HA YACTHYHOE COXPaHEHHe
1, IJIaBHbIM 00pa3oM, MMEHHO B cdepe rpax-
JIAHCKOTO TpaBa, MECTHbIX, paHee JIeHCTBOBAB-
11X 3aKoHOB. [ToaTOoMy KO BpeMeHH pa3dpaboTKu
npoekTa [pak1aHCKOro y/oxKeHUsl Ha TepPPUTO-
puu Poccuiickoit nmnepuu Hapsiay co CBoioM 3a-
KOHOB I'DAXKIAHCKUX JICUCTBOBAJM MaPTHKYJISAP-
Hble (MeCTHble) TpakiaHCKHe 3akoHbl: B Be-
JMKOM KHsikecTBe Punasinackom, OcT3elicKux
(ITpubantuiickux) rybepuusx, lLlapctBe mnoJb-
ckoM ([IpuBucaunckuit kpail) u beccapabekoit
ryOepHUH.

[ToBenenne Anekcannpa III o paspaborke
npoekTa [pazk1aHCcKoro ynoxKeHus He yCTaHaBJH -
BaJIO, OTHOCUTCS JIH «OOUIMH MEPecMOTp TpaxK-
JIAHCKUX 3aKOHOB» M K 3THUM MECTHbIM 3aKOHaM,
MPeAoJaraeTcs JId HX 3aMeHa YJI0KeHHEM.

Penaktopbl mpoekTa Mpeanouyid COXPAHUTD
npexKHee MoJoXKeHHe, CChlIasiCh B KayecTBe ap-
T'YMEHTOB, BO-TIEPBbIX, HA CyILIECTBEHHbIE OTJIH-
Udsl MeXjly HOpMaMM MEeCTHbIX 3aKOHOB W HOp-
mMaMu CBojia 3aKOHOB IPaKIaHCKHUX, BO-BTOPbIX,
Ha BO3MOYKHOCTb pacrpoctpaHeHue Hopm [pax-
JIAHCKOTO YJIOXKEHHUS] HA 3TU TEPPUTOPUH HUMIIe-
pHH B TeX CJIydasix, KOTOpble He MPeLyCMOTPEHbI
B MecTHbIX 3aKoHax. Cosnanue ke [paxnancko-
T0 yJI0XKEeHHUs1, 1€ HCTBOBABILIETO 110 BCEH TEPPUTO-
puu Poceufickoil uMnepuu, OTHOCHJIOChH, C UX TOY -
KW 3peHust, K 3afayam oyayuiero [21, ¢. 37—38].

12

MMeHHO NMpOTHB Takoro noaxoia W BO3pasuJ
A. M. TynsieB. On noJiaraJi, 4To HEBEpHO OTKJIA-
JIbIBaTh pelleHre BOMpoca O rpaHulax Mnpume-
HUMOCTH [paxkaaHckoro ysoxkeHust Ha Gyjyuiee,
TaK Kak Kakue-Ju60 MeCTHble reorpaduueckue
passinuus Oy1yT BCEraa, a B JaHHbIH MOMEHT CH-
Tyauusi B HauOoJiblied mepe OaronpusTCTBO-
BaJla MPEOJIOJIEHUIO MAPTUKYJISIPU3MaA TPaKIaH-
CKOT'0 3aKOHOIaTesIbCTBA B uMriepun. Coobpake -
HUSI COCTaBUTEJIEH MpoeKTa, MojAuepKuBas yue-
HbIH, «ABJSIOTCS He OoJiee Kak H3OUTBIMU dpa-
3amu». OTKJalbIBaHHE HA HeompejeseHHoe Oy-
Jlylllee CO3[aHUsl TOJJIMHHO OOLIerpaxKaaHcKo-
ro 3aKOHOJATE/bCTBA PABHOCHJIbHO MPU3HAHUIO
Ha OYeHb J0Jroe BpeMsi 000COOJEHHOCTH 3a-
NajHbIX OKPaWH, 4YTO MPOTHBOPEUUJIO TMOJHUTH-
4eCKOMY €/IMHCTBY POCCHHCKON rocyapCTBEHHO-
cTH [22, ¢. 29—-32].

PaccmMoTpeB B CpaBHHUTEJbHO-NIPABOBOM
nJaHe psil crated npoekra [paxkpaHckoro yso-
JKEHUsT U COOTBETCTBYIOLLIUX UM IO CMbICJY CTa-
Tel TPaKAAHCKUX 3aKOHOB, [EHCTBOBABILUX B
[{apctse nosbekom u [Ipubantuiickux ry6epHu-
51X, OH MIPUXOJMJI K BbIBOJLY, UTO HEMPEOJOJUMbBIX
3aTPyIHEHUH B CO3MaHUU OOLIMX NI BCEro Ha-
CeJIEHUS] UMIEPUH HOPM He cyllecTBoBaJo. [lo-
sToMy, 3akiatouan A. M. [ynseB, «oTK/aibiBaTh
MOJIHOE CJIMSIHUE MECTHbIX 3aKOHOB C OOLLIUMH
rpaxkJIaHCKUMH 3aKOHAMH MMIEPUH HET OCHOBA-
Hui» [22, c. 140].

Takum o6pasom, paccMOTpeHHbIH B cCTaThe
UCTOPUKO-NIPABOBOH MaTepHaJl Mo3BOJISIET MPHH -
TH K 0o0OUIeMYy 3aKJ/IOYEHHIO, UYTO MO3ULMS POC-
CHUUCKOU UMBHJIMCTHUYECKOM HAyKW B OTHOIIIE-
HUHU CO3MaHus MpoeKTa [paxK1aHCKoro yaoxKeHust
Poccuiickoit uMnepuu Xxapakrepu3oBaJsiach 1BOM -
cTBeHHOCTblo. [Ipu3HaBasi B 1eJloM HeoOXO/H-
MOCTb TaKOro yJ10xKeHus1 U 3amenbl UM CBojia 3a-
KOHOB I'PaK/IaHCKUX, OTeYeCTBEHHbIE IUBUJIUCTbI
KPUTHYECKH BOCIIPUHSIJIM KaK caM XOJ| rpoliecca
pas3paboTKu npoekTa PelakiMoHHOH KOMHCCHEH,
OoT paboTbl KOTOPOH OHM B 3HAYUTEJILHOH Mepe
ObIK OTCTPaHEHbl, TaK W CO3[aHHbIE €10 BapH-
aHTbl Y0:xeHust. OCHOBHOH HEOCTATOK MPOEKTa
BUJIE/ICST OOJIBIIMHCTBY LIMBUJIUCTOB B HEMOJHOM
COOTBETCTBUM coliep:KaHusl [paxkaaHckoro yio-
JKEHUST MPAKTHUECKUM 3a/layaM peryjupoBaHuUsI
rpaka1aHCKUX PaBOOTHOILIEHHH B YCJIOBHUSIX POC-
CUHCKOro o0111ecTBa, MepeKuBaBLIero ryooKue
collMaJjibHble TpaHCHOpMaLHH.
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ABSTRACT:

The development of the Russian civil law science in the last decades of the XIXth century can
be characterized as the active search for answers to questions emerging with socio-economic
changes in society. These changes revealed nonconformance between the existing civil legislation
and real social needs generating plans to develop a Civil Code to serve as a basis for radical
transformation of the general civil law in the country. Having begun in 1882 at Alexander Ill's
direction, the drafting process continued for several decades but did not have any positive result.

It is difficult to reconstruct the objective picture of its development in the last decades of
the Russian Empire without identifying the reasons of failure of the attempt to reform the civil
legislation, which is a problem in the history of the Russian law. Studying the position of the Russian
civil law science in relation to the draft Civil Code can contribute to this as some of the prominent
representatives (S.V. Pakhman, K.I. Malyshev) directly participated in the project development. The
methodological basis for researching this position is a comparative legal approach to analyzing
views of the leading Russian civil law scientists provided on the corresponding information basis,
featuring the original publications of these scientists on the given issue.

The key research result is the identified fundamental differences in the civil society of the pre-
revolutionary Russia in terms of content and structure of the future Civil Code, which led to the
conclusion that disunity of professional community and mostly critical leading civilists' views pro-
vided for generally negative background for the Editorial Commission developing the project,
did not allow to unite the efforts of scientists and officials, which notably diminished the poten-
tial for turning this project into the current legislation with all its disadvantages and significant
advantages.
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